
IN THE COURT OF MUNSIFF CUM JUDICIAL MAGISTRATE FIRST CLASS::TIHU 

DISTRICT: NALBARI 

 

P.R.C. No. 05/18 

U/s. 279/338 IPC 

 

State of Assam     

                 -vs-   

Sri Bitumani Das ... Accused  

 

Present: Sri Anurup Bordoloi, AJS 

    Munsiff cum JMCF, Tihu.  

 

Advocates appeared: 

For the State  : Mr. P. Barman, A.P.P.    

For the Defence : Mr. P. Talukdar, Adv. 

 

Dates of Evidence   :  30.07.18, 17.12.18 

Date of Argument  :  17.12.18 

Date of Judgment   :  17.12.18 

 

J  U  D  G  M  E  N  T 

1. Prosecution case, in brief, is that one Sri Jatin Kalita lodged an 

ejahar before the Officer-in-Charge, Tihu P.S on 02.12.17 alleging inter-alia that 

on 24.11.17, at about 3.00 pm, the accused namely Bitumoni Das @ Bitu Das, 

who was driving a Santro car in a rash and negligent manner, hit the son of the 

informant Sri Bishal Kalita, who was returning home from the office of the 

Mathurapur Gaon Panchayat, as a result of which the victim fractured his leg 

and also sustained serious injuries on his head. Hence, the case. 

2.  On receipt of the ejahar, Tihu P.S. Case No. 201/17 U/s 279/338 

I.P.C. was registered and investigated into. On completion of the investigation, 

I/O filed charge sheet against the accused person u/s 279/338 I.P.C and 

accordingly cognizance was taken against the accused person under the same 

sections of law. 

3.  On appearance before the court, necessary copies were 

furnished to the accused person and on being explained the particulars of 



 

 

offence u/s 279/338 IPC, the accused person pleaded not guilty and claimed to 

be tried.  

4.  In support of its case, prosecution side examined 5 (five) 

witnesses. Defence side examined no witness. The accused has been examined 

u/s. 313 Cr.P.C wherein he took plea of denial. 

5.  I have heard the arguments of the learned counsels for both the 

sides at length, gone through the case record and perused the evidences 

carefully.                                                       

POINTS FOR DETERMINATION ARE: 

6. (i) Whether the accused, on 24.11.17, at about 03.00 PM, drove the 

Santro car bearing registration number AS-01-AK-4049 at Mathurapur under 

Tihu P.S., in a manner so rash or negligent on public road as to endanger 

human life, or to be likely to cause hurt or injury and thereby committed an 

offence punishable u/s. 279 IPC? 

  (ii) Whether the accused, on the same day, time and place above, 

caused grievous hurt to Sri Bishal Kalita by driving the Santro car bearing no 

registration number AS-01-AK-4049 rashly or negligently and thereby 

committed an offence punishable u/s. 338 IPC?  

 

DISCUSSION, DECISION AND REASONS THEREON:   

7. For the convenience of discussion, I have taken both the points to decide 

together. Before going to decide the points for determination, let me describe 

the evidence in brief.   In his examination-in-chief P.W. 1/informant, Sri Jatin 

Kalita, deposed that he lodged the FIR against the accused Bitu Das on 

24.11.17.  On that day, at about 3.00 pm, after collecting health card P.W.1 

went to his shop. The wife of the informant Smti Padumi Kalita along with his 

son Bishal Kalita and his sister-in-law Runu Kalita were returning home after 

collecting the health card. At that time, the accused person Bitumoni Das 

driving a car from the opposite direction in a rash and negligent manner hit the 

son of PW 1 at Haribhanga-Tihu link road as a result of which the victim 

sustained serious injuries. The victim had to undergo a surgery for his fractured 

leg and also three stitches were done on his forehead. After the accident the 

accused immediately took the victim and the wife of the informant to PW 1’s 

shop from where they all went to the hospital. The vehicle which caused the 



 

 

accident was a Santro car bearing registration No. AS-01-AK-4049. Police 

interrogated P.W.1.  Ext.1 is the ejahar and Ext.1(1) is the signature of P.W.1.  

8. In his cross-examination, PW 1 stated that the accident took place on 

24.11.17 and P.W.1 lodged the ejahar on 02.12.17. PW 1 also stated that at the 

time of the occurrence P.W.1 was at his shop and he had not seen the accident. 

As such PW 1 does not know for whose fault the accident took place. He heard 

about the incident from his wife. 

9. In her examination-in-chief P.W.2, Smti. Padumi Kalita, deposed that she 

knows the informant and the accused person. On 24.11.17, at about 3.00 pm, 

P.W.2 along with her son and sister Runu Kalita were returning home after 

collecting health card from Hatipara Panchayat Office. While returning, the 

accused coming from the opposite side in a rash and negligent manner hit the 

son of PW 2 at Tihu-Haribhanga road as a result of which PW 2’s son had to 

undergo a surgery for his fractured leg and three stitches were also done on his 

forehead. The victim was immediately taken to the hospital in the vehicle of the 

accused after picking up PW 1 from his shop. The vehicle was a white coloured 

Santro car bearing registration. No. 4049. Later on, P.W.2’s husband lodged the 

ejahar on 02.12.17.  Police had interrogated P.W.2. 

10. In her cross-examination, PW 2 stated that it is not a fact that she had 

not stated before police that the accused hit the son of PW 2 at Tihu-

Haribhanga road while driving his car from the opposite side in a rash and 

negligent manner as a result of which the victim had to undergo a surgery for 

his fractured leg and three stitches were also done on his forehead. It is not a 

fact that P.W.2 had not stated before police that the vehicle was a white 

coloured Santro car bearing regd. No. 4049. P.W.2 does not know the full 

registration number of the car.  It is not a fact that P.W.2 deposed falsely 

before the Court.   

11. In her examination-in-chief P.W.3, Smti. Runu Kalita, deposed that she 

knows the informant and the accused person. On 24.11.17, at about 3.00 pm, 

while PW 3 along with others were returning home from the Panchayat Office, 

the accused person at Tihu-Haribhanga link road hit the son of the informant 

while driving his car in a rash and negligent manner as a result of which the 

victim sustained serious injuries on his leg and forehead. The victim was 

immediately taken to hospital in the vehicle of the accused person. PW 3 also 

went to the hospital in that car. The victim had to undergo a surgery for his 



 

 

fractured leg and three stitches were also done on his forehead. The vehicle 

which caused the accident was a white coloured Santro car bearing registration 

No. 4049.  Police had interrogated P.W.3. 

12. In her cross-examination, PW 3 stated that it is not a fact that she had 

not stated before police that on 24.11.17, at about 3.00 pm, while PW 3 along 

with others were returning home from the Panchayat Office, the accused 

person at Tihu-Haribhanga link road hit the son of the informant while driving 

his car in a rash and negligent manner as a result of which the victim sustained 

serious injuries on his leg and forehead. It is not a fact that PW 3 had not 

stated before police that the victim had to undergo a surgery for his fractured 

leg and three stitches were also done on his forehead. P.W.3 does not know 

the full registration number of the car.  It is not a fact that P.W.3 deposed 

falsely before the Court. 

13. In his examination-in-chief P.W.4, Sri Bijay Kalita, deposed that he knows 

the informant and the accused person.  On 24.11.17, while P.W.4 was working 

at his house he heard a noise. PW 4 immediately came out of his house and 

saw a boy lying on the road. PW 4 also saw a white colored Santro car bearing 

number 4049 at the place of occurrence. P.W.4 sent the victim and his 

mother/P.W.2 to the hospital in that car.  PW 4 does not know what happened 

thereafter.   

14. In his cross-examination, PW 4 stated that he had not seen the incident 

and as such he does not know for whose mistake the accident took place. 

P.W.4 does not know the full registration No. of the car. It is not a fact that 

P.W.4 had not stated before police that when he came out of his house he saw 

a boy lying on the road and a white colored Santro car bearing registration 

number 4049 at the place of occurrence. It is not a fact that P.W.4 deposed 

falsely before the Court as he has a good relation with the informant of this 

case.   

15. In his examination-in-chief P.W.5/IO, SI Kanak Ch. Sarma, deposed that 

on 02.12.17, the informant Jatin Kalita lodged an ejahar at Tihu P.S.  The O/C, 

Tihu P.S registered the case and endorsed the same to P.W.5 for investigation.  

P.W.5 inspected the place of occurrence, drew the sketch map and recorded 

the statements of the witnesses. P.W.5 also seized the documents of the car, 

mechanically got the car examined by MVI and gave the zimma of the car to its 

owner. The victim was medically examined and P.W.5 collected the medical 



 

 

report.  Later, P.W.5 submitted the charge-sheet against the driver of the 

vehicle u/s. 279/338 IPC.  Ext.2 is the sketch-map, Ext.2(1) is the signature of 

P.W.5, Ext.3 is the charge-sheet and Ext.3(1) is the signature of P.W.5. 

16. In his cross-examination, PW 5 stated that the ejahar was lodged on 

02.12.17 and the incident took place on 24.11.17.  On the ejahar the name of 

the accused was mentioned as Bitu Das but P.W.5 submitted the charge-sheet 

against Bitumani Das because the name of the accused was written as Bitumoni 

Das on his driving license. P.W.2 had not stated before P.W.5 that the accused 

person hit her son from the front side while driving the car in a rash and 

negligent manner. P.W.2 had not mentioned the details and the registration No. 

of the car before P.W.5.  P.W.3 had not stated before P.W.5 that the accused 

person hit the son of the informant by driving his car in a rash and negligent 

manner. P.W.3 had not stated before P.W.5 that three stitches were done on 

the forehead of the victim and an operation had to be done on his fractured 

leg. According to the sketch map, the place of occurrence was in front of the 

house of Bijay Kalita/PW 4.  It is not a fact that P.W.5 submitted the charge-

sheet without investigating the case properly. 

17. The term “Rash” and “Negligent” has not been defined in the code and 

both the words are not synonymous.  Rashness is an act done in the hope that 

no untoward consequences will ensue that the person is aware of likelihood of 

the consequence.  On the other hand negligence is an act with the awareness 

that harmful or mischievous consequence will follow. If a person does an act 

with utter indifference or the consequences of which may be conscious, which 

he hope may not take place, he is said to be rash.  Negligence is failure to take 

that precaution which as reasonable and prudent person is expecting to take.  

In a criminal trial, the burden of proving everything essential to the 

establishment of the charge against the accused always rest on the prosecution 

and there is a presumption innocence in favor of the accused until the contrary 

is proved. 

18. Causing an accident is one thing and if the same by driving the vehicle in 

rash and negligent was is different thing.  It comes like this as “all rash and 

negligent driving may cause accident, but all accidents may not be 

caused by rash and negligent driving”. 

19. All accidents though being unfortunate and disastrous for the victim/s, all 

of them cannot be said to be the results of negligence and rashness of the 



 

 

driver of the offending vehicle.  There are accidents which happened not for the 

negligence or rashness of the driver, but for the fact that the same could not be 

prevented in-spite of the efforts of preventing them. 

20. In the present case in hand, perusal of the evidences deposed by the 

prosecution witnesses shows that there are contradictions between the 

statement of prosecution witnesses stated before police u/s 161 CrPC and that 

stated in the Court. The prosecution has to prove that the accident occurred 

due to rash and negligent driving of the accused through cogent evidence. 

Apart from that, the prosecution side failed to adduce the evidence of the 

medical officer and prove the medical report. 

21. In the backdrop of the above discussion, I am of the opinion that the 

prosecution side has failed to adduce sufficient evidence and prove its case 

beyond reasonable doubt against the accused person u/s 279/338 IPC. As such 

the accused person deserves acquittal.   

 

O R D E R 

22.    In view of the conclusion made above, I hold the accused not guilty of 

the offences U/s 279/338 IPC. Hence, the accused is acquitted of the offences 

U/s 279/338 IPC and set at liberty forthwith.   

23.  The bail-bond of the accused shall remain in force for a period of six 

months from the date of this order.  

24.  The judgment is delivered in the open Court in presence of the accused 

and his learned Counsel. 

 Given under my hand and the seal of this court on this 17th day of 

December, 2018.  

 

 

       (Anurup Bordoloi) 

Munsiff cum JMFC, Tihu 

Typed by me,  

 

(Anurup Bordoloi) 

Munsiff cum JMFC, Tihu     

                                                                        

 



 

 

 

 

:Appendix: 

1. Prosecution witnesses: 

(i)  P.W.1- Sri Jatin Kalita 

(ii)  P.W.2- Smti. Padumi Kalita 

(iii)  P.W.3- Smti. Runu Kalita 

(iv)  P.W.4- Sri Bijay Kalita 

(v) P.W.5- SI Kanak Ch. Sarma 

 

2. Prosecution exhibits:  

(a) Ext.1- Ejahar 

(b)  Ext.2- Sketch-map  

(c)  Ext. 3- Charge-sheet  

 

3. Defence witness:  Nil 

 

4. Defence Exhibits:  Nil 

 

5. Court Witness:   Nil 

 

 

 

  Munsiff cum JMFC, Tihu 


	J  U  D  G  M  E  N  T

